
To: Bureau of Land Management, Medford District

FROM: Jack H. Swift, J.D.
275 Griffin Road
Grants Pass, OR 97527

RE: Resource Management Plans for Western Oregon

Dear GentlePersons:

I would like to make comment on the Report on Community Listening Sessions and
the issues with which the BLM must contend in connection with developing new
RMPs for the Oregon and California Railroad Lands in western Oregon.

I speak from a vested personal interest in these particular lands which derives from
a lifetime of free public utilization of them.  This is an experience that dates back
to the early 1960s.

During that same period I have had experience with other federal lands (and their
management) both in Oregon and all the way to the continental divide.  I speak
from prejudice because I have found the management of the O&C lands to have
been historically the most user-friendly for the general public.

Context:

It occurs to me that the O&C lands are unique in the federal inventory.  Of the 24.5
million acres of federal forests subservient to the Northwest Forest Management
Plan, these unique lands compromise, at most, 2.4 million acres of forest -
something less than 10%

I see them as unique because they and their management are subject to a unique
and very specific act of Congress - the Oregon and California Railroad Lands Act
of 1937.  While that specificity may not serve to exempt them from the jurisdiction
of more general management statutes such as the Forest Lands Management Plan
Act, it does establish that in the event of a conflict of the relevant laws and
objectives of management, the more specific 1937 Act must prevail so far as these
specific lands are concerned.
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Nor does it seem at all unreasonable that something less than 10% of the available
inventory be allocated to a specific mandated purpose.   In western Oregon some
1.4 million acres have been set aside by Congress for conservation purposes:
National Monuments, Wilderness Areas, Wild and Scenic Rivers, etc.  

Mandated Management:

The 1937 O&C Act consists of a number of specific mandates regarding the
management of these lands.

The Act (43 U.S.C. Section 1181a) provides that such of the revested Oregon and
California Railroad grant lands classified as timberlands, and power-site lands
valuable for timber, “shall be managed . . . for permanent forest production,
and the timber thereon shall be sold, cut, and removed in conformity with the
principal (sic) of sustained yield . . “

The Act states that the purposes of this mandate are to provide a permanent source
of timber supply, protect watersheds, regulate stream flow, contribute to the
economic stability of local communities, and provide recreation facilities.  These
purposes are not iterated as additional mandates, they are stated as results flowing
from the mandated activity.

A second specific mandate goes to annual timber production.  “Timber from such
lands in an amount not less than one-half billion board feet measure, or not less
than the annual sustained yield capacity . . . . shall be sold annually, or so much
thereof as can be sold at reasonable prices on a normal market.”

It should be clear that, without equivocation, Congress has designated these lands
for the production of timber and has mandated that such production be
accomplished annually on a sustained yield basis.

Litigation Context:

Management of the O&C lands was fairly straightforward until the Northwest
Forest Management Plan undertook to assume management control of these lands. 
That management scheme led to drastically curtailed timber production.  Upon
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default of the BLM as to its production obligations, litigation was undertaken in
Association of O&C Counties and Douglas County vs. Babbitt and Dombeck, Civ.
No. 94-1044 (U.S.D.C., D.C. 1944) and American Forest Resource Council et al.
vs. Clarke, Civ. No. 94-1031 (U.S.D.C., D.C. 1994).   Those cases were settled by
way of a settlement agreement in 2003 wherein the BLM promised to revise the
management plans in a manner that complied with the law.  In their attempt to do
so, five years later they produced the WOPR, in 2008.  When a new administration
in Washington decided to scrap the WOPR, the BLM was left in violation of its
part of the settlement agreement.  That failure coupled with BLM’s continued
failure to comply with the law led to additional litigation in 2010.  Douglas Timber
Operators, Inc., et al vs Salazar, et al, 1:9 cv-01704, (U.S.D.C., D.C. 2009) and 
 Swanson Group Mfg., LLC, et al vs Jewell, et al, 1:10-cv-01843 (U.S.D.C., D.C.
2010).  Those cases went to judgment and the BLM was ordered to re-instate the
cancelled WOPR.  

Within both contexts, the BLM is now engaging in conversation with the public on
a variety of issues with an eye to creating a new WOPR.

Issues Presented:

The BLM seeks opinion on a variety of issues potentially arising from its forced
compliance with the 1937 Act.  Although it is the legislated authority regarding
sustained yield, it seeks input regarding “sustainable” timber.  It also seeks
opinions regarding clean water and healthy fish, habitat for owls, and “old growth
forests.”  In the course of the listening sessions conducted, it has also requested
public input regarding recreation on the O&C lands.

Sustained Yield:

The previous commentaries have introduced a great deal of ambiguity regarding
the terms “sustainability” and “sustainable forests.”  While interesting in terms of
evolving concepts, the commentary is really irrelevant.  The statutory mandate
speaks to sustained yield timber production.  And, of course, the concepts of timber
production and a “sustained forest” are mutually exclusive.  One clearly cannot
sustain a forest stand and cut its timber.   

Page -3-



Moreover, the statute speaks to the sustained yield capacity as the minimum annual
cut.  “[N]ot less than the annual sustained yield capacity . . . . shall be sold
annually.”   

Again, the statute speaks to the sustained yield “capacity.”  Obviously, anything
short of that capacity would qualify as a sustainable yield.  Thus, Frankin and
Johnson have pointed out that for a period of years, say 12 - 20, the BLM could
satisfy the requirement by selectively thinning.  The built in fallacy there is that
such compliance would not be sustainable.  

The BLM developed the sustained yield capacity for the Medford District years
ago.  See josephine timber management environmental statement, March 3, 1978. 
Accordingly, the BLM must satisfy that mandate or be out of compliance with the
law.

There has been commentary regarding the supposed “un-sustainable” harvesting of
the 1980s.  According to data published by the Association of O&C Counties,
these lands had an inventory of 44 billion board feet of merchantable timber in the
late 1930s when the law was enacted.  During the roughly sixty years intervening
between the Act and the adoption of the Northwest Forest Management Plan, more
than 45 billion board feet were harvested.  At that point, thanks to managed
regeneration, the lands supported a standing inventory of some 60 billion board
feet.  That experience established that the 2.1 million acres could and would
sustain harvests at a level of 1.2 billion board feet per year in perpetuity.  

This data tracks exactly the BLM’s own reports.  Their WOPR “Plan Revision
News” Newsletter #9 indicated a standing inventory in 1950 of 50 billion board
feet, a harvest over the ensuing 50 years of 45 billion board feet, and a resultant
standing inventory in 2000 of 70 billion board feet.

Sustained yield necessarily entails the process of regeneration.  Any scheme of
management addressing sustained yield harvesting without regeneration would
necessarily require a longer replacement period, thereby reducing artificially the
maximum harvest in any one year.  At the same time, such regeneration will
usually require a clear-cut approach to harvesting - depending on the particular
site.  This is because regeneration seedlings are shade sensitive and their
development will again be artificially retarded and delayed in a shade context. 
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Any such artificial retardation will be management away from the intended goal of
maximizing harvesting to the level of sustained yield.

The statute does not speak to sustaining forests.  It speaks to sustaining and
maximizing timber production.  The intent is that these peculiar and specific lands
be dedicated to timber production at a rate in conformity with its capacity under the
concept of sustained yield.  That necessarily calls for tree plantations.  

Clean Water and Healthy Fish:

There is perhaps no government entity better positioned to offer learned opinion
regarding the issue of clean water and healthy fish than the Medford District BLM. 
The area they manage encompasses the Rogue watershed which is the historic
home for an extensive population of valuable salmonids.  The history of the area
involves the most rampant of mining activities alleged to be detrimental to these
not-so-fragile fish populations.  It currently encompasses four major mining
districts.

Placer mining was the activity that initially drew populations to southern Oregon. 
The entire watershed has a history of placer mining which included hydraulic
mining with the use of high capacity monitors.  The Rogue Wild and Scenic
Corridor includes the old Flannigan Mine which was one of the most extensive of
hydraulic mining operations.  The Wild and Scenic Rogue includes the Almeda
Mine which was a hard-rock operation adjacent to the Rogue River itself. The area
is not a pristine and untrammeled natural forest.  It has a one hundred and fifty year
history of perhaps the most aggressive of mining operations anywhere in the state. 
During that same period, it also sustained an extensive commercial fishing industry
for the same salmonids.  History alone puts the lie to the allegation that  industrial
activities involving the waters of the area are detrimental to the fish populations. 
The miners come and go.  The fish have remained.

In a learned study published in 2000, Robert Lackey of OSU concluded that the
overall decline in salmonids in Oregon likely has more to do with climatic change
and increases in human population than any specific activities.  Thus, the farther
north one goes, (the colder it remains) the less the decline noted in current versus
historic fish runs.  Lackey, Robert T. Restoring Wild Salmon to the Pacific
Northwest: Chasing an Illusion?
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 The issue of turbidity in the waters being detrimental to salmonids was the topic of
litigation and laboratory study back in the 1930s.  At the peak of hydraulic mining
along the Rogue River, the turbidity introduced became so dense that Curry
County, who had a healthy fishing industry on the lower Rogue, undertook to sue
Josephine County over the alleged degradation of the water and its supposed
negative impact on the fishery.  The matter became the subject of extensive
laboratory investigation by a consultant to the State Dept. Of Geology and Mining
Industries.  His findings are recorded in the Ward Report: Placer Mining on the
Rogue River, Oregon, in its Relation to the Fish and Fishing in that Stream, 1938. 
Laboratory testing demonstrated conclusively that turbidity in the water used by
salmonids did not affect the fish.  

It should be apparent that, if the awesome turbidity introduced by hydraulic mining
is not detrimental to the fishery, the comparatively minuscule sediment
introduction associated with roads, logging, and even dredge mining will not be.

The BLM’s own studies on the matter - Wild Rogue North Watershed Analysis and
Wild Rogue South Watershed Analysis - undertaken in the 1990s indicate that fish
usage has less to do with material introduced by logging or mining operations than
temperature of the waters.  At this point, water temperatures are lower than historic
patterns owing to the presence of Lost Creek and Applegate dams.  These dams
serve to maintain a lower temperature in the Rogue itself than in its lower elevation
tributaries.  As such, many tributaries to the Rogue are unsuitable to salmonids
regardless of other activities.

So-called “clean water” in the sense of having low levels of turbidity and
sedimentation has been shown to have little, if anything, to do with the healthy
condition of fish and fisheries.

Habitat for Owls:

The entire topic of northern spotted owls as an endangered species is the subject of
controversy, fraud and fallacy.  Initially, there is question whether the spotted owl
found in the northwest is a distinct species different than those found in California
and Mexico simply because it is found in different habitat.  If, as dna suggests,
these birds are all the same species, then the concept that they are habitat-
dependent is completely refuted by the distribution the birds enjoy.  Likewise, the
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distribution of the barred owl which will interbreed with the spotted owl suggests a
remarkable capacity on the part of owls to adapt to alternative habitats.

The FWS has been remarkably less than candid in its appraisals of the situation. 
When first listed, the FWS acknowledged that no one knew how many spotted
owls there were - then or historically.  They called for an inventory taking.  When
they did their 10 year report eighteen years later they again spoke to their lack of
inventory and again called for a count.  Their conclusion was that since forests
continued to be destroyed by fire and logging, the owl population must be
declining.  This was simply a repeat of their initial argument that since old growth
forests were declining, owls must be declining.  This is an example of the logical
fallacy known as non-sequitur.  It is also an issue of fraud to the extent that lots of
agencies maintain geographic inventories of owl locations and, if FWS really
wanted an inventory, all they had to do was call and ask.  Likewise, FWS
themselves, in response to the recent Douglas Complex and Big Windy wildfires,
produced site maps of the impacted areas disclosing all known owl sites.  It is
something more than disingenuous for FWS to claim they don’t know how many
owls there are.

Then there is the issue of habitat itself.  Old growth forests as described in the
NWFMP may or may not be critical nesting habitat for the spotted owl.  However,
owls also need foraging habitat.  Old growth forests do not provide the prey owls
need in order to survive.  Particularly, they need clearings and clear cuts where
voles live.  It is not an accident that Josephine County has a plethora of owls and a
scarcity of old growth.  Regardless, if 24.5 million acres are not enough, one has to
wonder what difference 2 million more or less will make.

In a broader sense, it is a legitimate question today as to whether the concept of an
endangered species is nothing more than an anachronism.  In TVA v. Hill, 437 U.S.
153 (1978) the Supreme Court cited Congress’ concern for endangered species,
calling them “irreplaceable” and of “incalculable” value.  They were seen as
genetic resources which might provide answers to questions we did not yet know
to ask.  Today, of course, thanks to modern science, no species can truly go extinct
because we have the capacity to clone any living thing.  We have gene banks for
every known species of corn for use in replicating any one lost by happenstance.  It
simply is no longer possible for species to disappear unless we want them to.  If
one wants more owls, simply clone them.
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Old Growth Forests:

The concept of an “old growth forest” has become an issue of deliberate
obfuscation and controversy.  The FSEIS for the NWFMP provided essentially two
definitions.  “A forest stand usually at least 180-220 years old with moderate to
high canopy closure” and “a multi-layered, multispecies canopy dominated by
large overstory trees; high incidence of large trees, some with broken tops and
other indications of old and decaying wood with numerous large snags and heavy
accumulations of wood, including large logs on the ground.“  An immediate
difficulty, of course, is that the second definition works equally well as a definition
of a ladder-fuel-laden forest stand.

It should be noted that in the Medford District, true old growth, defined as 180-220
year old and older, is fairly rare, accounting for only 13.6% of the BLM forests in
Josephine County.  By contrast, if “old growth” were re-defined as some suggest to
all ages over 80, 74.6% of the forests would be old growth and, in very short order
will include regeneration stands.  The idea of re-defining old growth is ill-
conceived.

Insofar as true old growth as defined by the NWFMP consists of dying trees which
are generally lower quality timber, suffering decay and disease, its reservation
from the harvest mandates should not significantly deter the BLM in its
management responsibilities.

Recreation:

Recreation is a utilization of the O&C lands which is of economic significance to
the local community and one of enjoyment for the general public.  Depending on
which of the Oregon and California Railroad counties one is discussing, tourism
may be a significant contributor to the local economy.  Josephine County in the
Medford District is probably the most tourist dependent of all.  It sits astride the
Wild and Scenic Rogue River and is a hub for simple tourists and, of prime
importance, fishermen.  It must be observed that this industry is essentially maxed
out.  The BLM strictly limits the number of access permits to the lower Rogue and
has an annual waiting list.   Short of opening the river to more tourists, it is
difficult to see what the BLM can do to expand this industry.
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The alternative tourist-related recreational activity has historically been hunting
and the Oregon DFW has estimations of the dollar value of that contribution. 
However, this use has been downgraded since the adoption of the NWFMP. 
Initially, there has been a marked decline in the populations of black tail deer. 
ODFW estimates this decline to be at a minimum 25%.  They attribute the decline
to the lack of clear cuts.  Late successional stands may provide cover habitat for
deer but they do not provide forage.  

Secondary to the abandonment of the range by the deer is the issue of access. 
Traditionally hunters use roads - especially old logging roads - to access the area. 
There are no pack-in hunter services such as Montana, Idaho and other places
offer.  The BLM policy of expanding roadless areas with road closures and
decommissionings is only aggravating this situation.

If the BLM would truly aid the tourism industry, it would manage the lands as it
did prior to the NWFMP.  In doing so, it provided excellent habitat for deer and the
legacy roads engendered provided excellent access for hunters.

There was a great deal of conversation at the listening sessions about “walking” in
the woods.  Historically, the terrain difficulty with the O&C lands was their steep
character.  These lands are so steep that their only practical use is the growth of
timber.  They make for very difficult walking and it is hard to see how any
significant tourism can be developed built around hiking.  In any event, there are
two wilderness areas, two national monuments, and a wild and scenic river
designation in Josephine County alone.  There has already been a great
contribution to pristine walking opportunities.

For recreational exploitation by the general public, the issue is access.  As noted,
that means roads.  For hunting, that means clear cuts and roads.  The regeneration
management of these lands prior to the NWFMP satisfied those needs ideally.  The
NWFMP has only served to destroy those opportunities.

There was conversation about shooting on BLM lands.  As noted, I have been
using these lands, using the roads, exploring, hunting and shooting since the 1960s. 
While I have encountered shooting, it has never been a problem.  In Josephine
County there are 259,123 acres of BLM administered O&C lands.  If one is
confronted with other people attempting to use the same bit of land at the same
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time - shooting or otherwise - one simply goes somewhere else.  This is not a
problem and shouldn’t be considered as one.

Finally, the agency has put forth a great deal of conversation about a desire to
manage recreation.  The agency is not Disney Studios.  It has no expertise in the
area.  The traditional management might be summed up in the admonition: Do
what you want but leave only your footprints when you go.  

According to Justice Brandeis the greatest and most important right of the
American people is the right to be left alone.  I can imagine no area in which
this right is more jealously guarded than in the pursuit of recreation.  Historically,
the Department and the Agency have done an excellent job of managing the O&C
lands in a manner that satisfied the mandate of the law and provided free people
with excellent recreational opportunity.  Please do not get in the business of
dictating recreation.

In sum, the problems encountered on the O&C lands have everything to do with
the NWFMP.  The Agency should simply declare these lands outside the purview
of general forest management - ESA or otherwise - and get on with the business
you did so well for so long.

Sincerely,

Jack H. Swift
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